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To: Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

Mr. McCabe:

| would like to testify at the public hearing on proposed Federal Rule of Evidence 502 on January 29,
2007 in New York, New York. | will submit written comments on the proposed rule prior to the public
hearing.

Please let me know if you would like additional information from me prior to the hearing.

Dabney J. Carr, IV

Troutman Sanders LLP

Troutman Sanders Building

1001 Haxall Point

P.O. Box 1122

Richmond, VA 23218-1122

(804) 697-1238
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(804) 697-1339 (main fax)
dabney.carr@troutmansanders.com
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used, and cannot be used, for the purpose of (i) avoiding any penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any transaction(s) or tax-related matter(s) that may be
addressed herein.

This e-mail communication (including any attachments) may contain legally privileged and confidential information
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Second, the Committee could make a separate recommendation to Congress that
Congress enact legislation to make Rule 502 applicable to state proceedings. While this
alternative would achieve the same result, I think it is important for the Committee to make the
rule itself applicable to state proceedings to emphasize the importance of the issue. Moreover,
the Committee’s focus should be on developing a rule that meets the goals the Committee has
set. The rule that most effectively addresses the increasing time and effort devoted to pre-
production review for privilege is one that applies to both federal and state proceedings. The
Committee should leave to Congress whether it is best to accomplish that objective through the
rule or through parallel legislation.

Finally, if Rule 502 does not apply to both state and federal proceedings, then the
protection arguably afforded by Rule 502(c) disappears. I oppose the promulgation of any rule
providing for selective waiver for the reasons stated in the LCJ comments and the comments
filed by the Association of Corporate Counsel (ACC), among others. I wish only to point out
that if the rule includes a selective waiver provision, that provision will not be effective unless it
applies in both state and federal courts. If a selective waiver rule only applies in federal court or
does not apply equally to state and federal officials, then any benefit of the rule is entirely lost.

The only other portion of the Rule on which I wish to comment is the provision in Rule
502(b) which provides that the holder of the privilege must take measure to retrieve privileged
information which has been inadvertently disclosed “once the holder knew or should have
known of the disclosure.” I do not believe that the language of the rule needs to be changed, but
the Committee should provide additional guidance in the Committee Note to assist Courts and
practitioners in applying the “should have known” standard. A “should have known” standard
contains a subjective element, and a Court could find that the holder of the privilege “should
have known” of an inadvertent disclosure at the time of the disclosure itself, effectively imposing
a strict liability standard on the holders of the privilege.

I believe that the Committee Note can provide valuable guidance to courts and
practitioners as to the intended application of the “should have known” standard. In particular, I
support the recommendation by LCJ that the Committee Note should state that the time period
for the holder of the privilege to rectify an inadvertent disclosure does not begin to run until the
holder discovered, or with reasonable diligence should have discovered, the inadvertent
disclosure. In most cases, a party will not learn of an inadvertent disclosure until the receiving
party brings the disclosure to the holder’s attention, and the holder should not be penalized if the
receiving party does not promptly notify the holder of the inadvertent disclosure. As long as the
holder of a privilege acts with reasonable promptness after some notice of the inadvertent
disclosure, no waiver should be found.
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Again, I appreciate the opportunity to submit these comments, and I wish to commend
the Committee for drafting a rule which should be of substantial benefit to both Courts and
practicioners. ' '

With kind regards, I am

#1580337



